Executive Summary

Louisiana should adopt merit selection for judges.

This recommendation follows a year-fong study by PAR
that examined all judicial etections at the district court level
and above from 1990 to 1994 and closely analyzed indi-
vidual contributions for four selected races.

The study found that under the current elective system:

® The majority of state judges win clection withoui
direct voter approval. For the period studied, 61% of the
elections involved an uncontested race in which the win-
ner’s name did not appear on the ballot. In all, 24 judges
 were initially seated and 153 judges continued in office
during the live-year period without direct voter approval.

® The majority of contested elections in Louisiana
are won by the candidate who spends the most money.
The average winning candidate for the supreme court spent
about $438,000: for the court of appeal. almost $194.000,
and for district court, more than $77.000. Candidates who
spent the most won 78% of the elections,

@ The often expensive judicial elections are largely
funded by special interest groups (including lawyers
who practice before thoese judges). While this study did
not explore whether there is any direct connection between
campaign contributions and judicial rulings, competition
among special interest groups gives the perception that jus-
tice is for sale,

@ Judges often end elections with large campaign
debts. Winning candidates from the 1990 to 1994 period
with debt still remaining as of February 1995 had an aver-
age outstanding debt of $47.08¢ (ranging from 51,184 to
$373.800).

€ Judicial incumbents are rarely challenged or
defeated in state elections. Fewer than one-fifth of incum-
bent judges during the period studied were opposed for
reelection, and only 6% of the incumbents were defeated
for reelection.

@ The voter’s ability to make an informed decision
in judicial races is limited. A good politician may not

make a good judge. In spite of the money spent on cam-
paigns, candidates frequently have low name recognition
and voters have little information concerning the candi-
dates” judicial aptitude or ability.

There are no viable options to totally eliminate the prab-
lems of campaign finance in judicial elections. The alterna-
tive is to eliminate contested elections altogether by adopt-
ing a merit sefection plan for selecting judges.

PAR recommends that Louisiana adopt a merit

o selection system applicable to all judges that
incorporates the following basic elements of the
“Missouri Nonpartisan Court Plan”: independent judi-
cial nominating commissions, appointment by the gov-
ernor of one candidate from the list forwarded by a
nominating commission, and relention elections,

PAR recommends that, at a minimum, merit selec-
o tion should be used to select judges at the court of
appeal and supreme court levels, These races tend to be
more expensive, and public awareness of the candidates is
more restricted because they are clected on a regional
instead of local hasis.
PAR recommends that, if Louisiana decides to
retain its current judicial election system, the sys-
tem be changed so that all judicial elections appear on
the ballot.

PAR recommends, regardless of the judicial selec-
tion method vsed, that the campaign finance law
he changed to limit solicitation or acceptance of cam-
paign contribufions for judicial campaigns to one year
prior to the election and limit the amount that can be
carried forward from one election to the next. The
state’s Board of Ethics should have the responsibility
for monitoring all campaign finance regulations related
to judicial campaigns.



Over the past 40 years, many states

have re-evaluated their methods of
selecting judges. Concern over the
costs, ethics, and consequences of the
election process led to the adoption of
merit selection plans in many cases.
The problems associated with judi-
cial elections in other states are also
evident in Louisiana—expensive
election campaigns, limited voter par-
ticipation and choice, and questions
about the impartiality of the courts,
A majority of contested judicial
elections in Louisiana are won by
candidates who raise or spend the
most money. This heavy reliance
the door for
groups that are
capable of generating large contribu-

on funding opens

special  interest
tions to a candidate. Special interest
groups that provide the bulk of the
funding often have more voice in the
election and may be ultimately more
responsibie for selecting judges than
the voters,

This study examines Louisiana's
method of selecting judges, analyzes
the financing of judicial election cam-
paigns and explores merit selection
and other methods of selecting judges.
PAR compiled election and campaign
finance data on judicial races at the
district court. court of appeal, and
supreme coutt levels for the five-year
period from 1990 to 1994.

Campaign finance data was
obtained from candidate reporis filed
with the state. Summary data was
compiled for all judicial elections
during the five-year period. Detailed
data on each contributor to four
selected judicial races was compiled
and analyzed.

Louisiana’s state court system,
with more than 350 full-time judges,
includes a state supreme court, five
circuit courts ol appeal, 47 district
courls, and 33 city or parish courts. In
addition, mayor’s courts and justices
of the peace account for approxi-
mately 640 more part-time judges.
(See Figure 1.)

Louisiana’s judges are elected in
“pattisan” elections in which the can-
didate’s political party affiliation is
indicated on the ballot. The state uses
an open primary system that requires
all candidates, regardiess of party
affiliation, to appear on the same
primary ballot. If there is no winner in
the primary, the top two candidates
compele in the general election.

Figure 1
Louisiana Court Structure
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* Pursuant to Act No. 512 of 1992 and the Consent Decree entered on August 21,
1892 by the United States District Court for the Eastern District of Louisiana in Chisom
vs. Edwards, the judge elected from New Orleans to the Court of Appeal, 4th Circuit
is inciuded as a member of the Louisiana Supreme Court. A Supreme Court district
comprised of Orleans Parish was created and an election will be held if one of the two
judges representing the first district of the Supreme Court in 1992 |eaves office. In
1998, the Legislature will reapportion the Supreme Courts districts into seven districts
effective for Supreme Court elections after January 1, 2000.

SOURCE: Annual Report 19895, The Judicial Council of the Supreme Court of Louisizna.




Judicial candidates must have been

‘admitted to the practice of law in

Louisiana for five years prior to the
election and lved for two years in the
election district. These qualifications
are stmilar to those required in most
states. Judges serve six-year terms
except for supreme court and court of
appeal judges who serve 10-year,
staggered terms.

How Much Voice
And Choice Do Voters
Really Have?

Voter choice in judicial elections is
limited due to the large number of
uncontested races in which judges are
placed in office without voter
approval. Voter participation and abil-
ity to make an informed choice is fur-
ther limited by low-key campaigns,
limited name recognition and the lack
of information needed to evaluate the
relevant qualifications of candidates.

Unopposed candidates do  not
appear on the ballot; they automati-
cally win the election. During the
period from 1990 to 1994, this prac-
tice resufted in a majority of
Louisiana judicial elections (61%)
being decided without any voter par-
ticipation. {See Table 1.) In all, 24
judges were initially seated and 153
judges continued in office without
direct voter approval in this five-year
period.

The high success rate for incum-
bents in Louisiana judicial elections
offers little incentive for challenges,
particularly by lawyers who might
later argue cases helore that judge.
For elections during the five-year
period, this study found that:

® Fewer than  onefifth  of
incumbent judges were opposed for
re-glection.

@ Only 12% of all judicial elec-
tions involved an incumbent in a con-
tested election.

@ Only 6% of the incumbents
were defeated.

@ The majority (53%) of incum-
bents were returned to office in
uncontested elections withouw! voter
approval. (See Tables 2 and 3.)

Judicial elections tend lo be low-
key events. The Code of Judicial
Conduct limits campaign rhetoric by
requiring that candidates “not make
pledges or promises of conduct in

office other than the faithful and
impartial performance of the duties of
the office” or “make statements that
commil or appear to commit the can-
didate with respect to cases, coniro-
versies, or issues that are likely to
come before the court.” However, in
several recent judicial races, the cam-
paigns were more typical of other
political races with alleged “mud-
slinging” and the emergence of “hot
button” political issues.

“Most Elections

Table 1

Louisiana Judicial Elections 1990 to 1994

Uncontested”

Uncontested

177

elections (50%) (65%) {61%) (61%)
Contested 3 20 89 112
elections {(60%)} {(35%) {39%) (399}
TOTAL 6 57 226 289

{1009) {1009%) (100%} {100%)

E

included as a member of the Supreme
supreme court statistics.

Due to a Consent Decree, the judge of the 4th Circuit 1st Court of Appeal is

SOURCE: PAR analysis of Louisiana Secretary of State judicial election data.

Court. This election is included in the

Table 2

“Incumbents Rarely Challenged”
Louisiana Judicial Elections 1990 to 1994

# of incumbents

seeking re-election 3 33 151 187
# of incumbents in 0 4 30 34
opposed elections? (0%) {129%)} (20%) (18%)
fncumbents running

for re-election 0 2 10 12
defeated? (0)% {6%]) (7%) (6%)

a2 Includes special court of appeal seat.

bents seeking re-election in that category.

b Percentage is number of incumbents in categoery divided by total number of incum-

SOURCE: PAR anatysis of Louisiana Secretary of State judicial election data.




Candidates in Louisiana judicial
elections generally are not well
known by the public. Few candidates
have held a high profile position such
as state legislator. Candidates often
compensate for a lack of name recog-
nition with expensive campaigns.

The state district court level tends
to be an eniry point for state judges.
More than half (549%) came directly
from private practice and only 13%
had previous judicial experience.
However, successful candidates for
the court of appeal and supreme court
were more likely to have had previous
judicial experience. (See Table 4.)

Prior experience as a district
attorney (DA), city or parish prose-
cutor, or a staff member in a DA,
Attorney General, or United States
District Attorney office was preva-
lent, with more than 40% of the
judges having served in one or more
of these positions at some point in
their careers. Only 13% of the
judges sitting on the bench in 1995
had previously served in the state leg-
islature or in another elective office
(other than judge or DA).

Campaign finance plays a crucial
role in contested Louisiana judicial
elections. Candidates who spent the

most won 78% of the elections
covered in this study. On average,
winners raised and spent about 70%
more than their closest challenger.
Winning candidates also incurred
75% more debt than their second
place challenger.

Cost of Judicial
Campaigns

Contested judicial races are often
expensive. In contested elections
during the five-year period examined,
the average winning candidate for the
supreme court spent about $438,000
(ranging from $248,519 to $702,836);
for the court of appeal, almost
$194.,000 (ranging from $44,055 to
$625,770); and for district court, more
than $77,000 (ranging from $1,521 to
$487,767). (See Table 5.)

Table 3
Louisiana Judicial Elections 1990 to 1994

Combined

Contested Elections .

# with :inr,furr_lbeh't. S B

(5O%)

Comballot o (0%) 7% (13%) . (12%)
- # WwithoUt incumbent 3 o 4B B9 T 7B
"~ on'ballot (open:seat}: o (28%) - {27%). - -

“(28%) "

Campaign Debt

Loans played a major role in these
judicial elections accounting for
approximately 41% of the total
campaign revenues raised. (See Table
3.} In addition, 19 of the 318 candi-
dates, including [five winners,
amassed campaign debts exceeding
$100,000 each, by the end of their
election.

More than 70% of the candidates
borrowed, often heavily, to finance
their campaigns. As of February
1995, more than half of these candi-
dates had either paid off their loans or
had the debt forgiven. The remaining
candidates in the group still owed a
combined total of almost $3.5 million.
Winning candidates accounted for
55% of this debt with an average out-
standing debt of $47,081 (ranging
from $1,184 to $373,800). Losing
candidales owed, on average, $27,260
(ranging from $992 o $198,305).
Nine candidates reported outstanding
debt of $100,000 or more.

Judicial candidate debt is a serious
problem since candidates usually
conduct fund-raisers after the election
to repay the debt, and they tend
to rely on lawyers for support. Several
judges in this study were still solicit-
ing contributions to repay their debt
three years after the election.

On average, more than 60% of the
debt incurred was from personal loans
from the candidate to the campaign.
Other loans included those from indi-
viduals, other campaigns, businesses,
or other sources subject to the contri-
bution limits in the Campaign Finance
Law. (See Table 5.) Personal loans

made by a candidate to his campaign -~

and bank loans guaranteed by the can-
didate are not limited by law. This
gives wealthier candidates an advan-
tage in campaign financing.




Table 4
Prior Experience of Louisiana Judges Serving on the Bench in 1995

;-:"__Dlstrsct Attorney DA) DA staff,
" Public Defender or F'ubllc-'

"S"'cété""i_'é'glsl"éfh"re

Public e'rv:ce

f-}fOIthe Elect:ve Offlce

a This is the occupation that judges listed in their biography immediately prior to the initial term of office far their current judicial
position.

b Includes special court of appeal seat.

¢ This category indicates how many judges have had experience in the indicated occupations at some point in their careers.

SOURCE: PAR analysis of judge biographies in Guide to the Louisiana Judiciary, 19385 Edition, Louisiana Governmental Studies, Inc.

2 _.-(’1.1 % 56 (2
G {4%) 10 (4%}
e %)_j_..[ (%)

‘HO

(54%)

(100%) ":"_:264 {100%):;:“

Any attempt to limit loans to one’s
own campaign would likely violate
the person’s constitutional right to
free speech. Another approach,
recently enacted in Kentucky, is (o
limit the amount of loans from the
candidate or his family that can be
repaid after the election. This limit
has not been chailenged to date, so it
has not been tested in the courts.

Contributors to
Judicial Elections

The four judicial races selecled for
an in-depth analysis of individual
contributions included elections for
contested Supreme Court seats in

1992 and 1994, a Courl of Appeal seat
in 1994 and a District Court seat in
1992, The analysis was limited to
these four races due to the state’s
inadequate campaign finance data
management system. For these four
races alone, an intensive manual
effort was required to review the
paper reports and enter data on 3,952
contributions for a computer analysis.

(NOTE: Since this research was com-
pleted, the  Legislature  adopred a
PAR/BGR recommendation (o require
development  of compiterized cam-
paign finance data management svstem.)

The Tack of a requirement that
contributars’ occupations be reported
also hampered PAR’s attempt to

categorize contributions by major

source. The data was extensively
screened o identify lawyer and
medical profession contributors using
multiple sources of information.
Contributions from lawyers, law
their  political action
(PACs) were further
divided into “trial lawyer” or “other
lawyer” categories. Contributions by
individuals connected with business
concerns could only be identified as
such when the business was listed in
the report. Otherwise, such contribu-
tions were placed in an “unknown”
category. As a result of this and the

firms, or
committees

fact that some business contributions
are also in the PAC category, the busi-
ness category is probably understated.
(See Tables 6 and 7.)



Lawyer Involvement

tn three of the four selected
judicial campaigns, lawyers provided
approximately two-thirds of the
coatributions. An informal review of
campaign finance reports shows that
this was generally the case for other

The winners in three of the four
selected elections received 4 majority
of lawyer contributions in their
respective races. (See Table 7.y The
cxception was the 1994 Supreme
Court election that received consider-
able interest from the medical profes-
sion and business groups. In the four

some fonding from lawyers. In the

two Supreme Court elections, about . -

14% of the participating lawyers con-
tributed 1o several candidates in the
same election,

Candidates frequently received
multiple contributions from lawyers
in the same firm. In one case, a

Jjudicial races. elections, all candidates received  candidate received 36 contributions

. Table5
g._f'-.Cost _ f Judlc:al Campalgns_ :
: Ail Lounsrana Contested Judrcnat Electlons 1990 o 1994

__Co!»"fté"?f o

._:'f'-:Number of _contested electtons -
~Numbe of. ”andldatee ' :

__Average Total: Rece:pts
AL cancfldates in category
Al winning: candidates
_f:'AEl second place candrdates e
AIL los:ng cendadates o e

1$290,790
“-:-_453 ."250_;;E

i Average Total’ D:sbursement : R
SAL candldates in: category C$277,082 00
“AllWinning candidates” 70 438,066
* Ali-second place’ candrdates”'._ 10348,

AEI losmg cand:dates S

-'_:_'Average Total i.oans Recewed;
AN candldates in category
“AR: wrnnmg ‘candidates®
AEI second place: candsdates:
AEI lcsmg candldates By

:_-Candldate Debt: o
L %of receipts: due 10 Ioans

| $21,348
30,887
122,902

©16,606 ]

. # of candidates. mcumng debt 8 (80%)'_:'- S i :"181' (69%)'_.'
Debt outstandmg : $328 7*[0 i $1 998 123.--.--:_:_

'f-:._-_Source of Leanscl _ SO
: Personal Funds'

_'_'z-Bank Loans" '_ SRR
:'.'--._Other Loans i

: a".-:_!ncludes specael court of appeal seat Sl s s S S : M 2 P
o b Twao district: oot eiectlons Werg deleteti from thls stLicIy They were ai-dlstrlct court elect‘ion stayed after a contestecl prlmary
: ._e[ectmn and g ]uvenlie court elaction:
‘g This is the debt remalnlng From" all campargns i the category as. determmed hy the eandrdate s Iast ﬂled report or the February !995
: :"eupplemental report whlchever rs the Iatest Th|e total does not mclude any debt forgwen by the candldate ora contrlbutor, nor debt
i from.a pre\nous cam;:algn _' e SR R : S
Td May et add o 100% dug o roundlng : . : "
'.:-'_SOUFGCE PAF( analysrs of candldate reports flled Wlth the Super\nsor Committee on C mpalgn Fmance Dnscloeure




Contributor Data for All Candidates in Four

Tabie 6

Selected Louisiana Judicial Election Races

# of candidates

in election : 4
Total # of _ :
contributions 1 1,432 -

298

_Other Contribution Statistics

% of lawyers that - - 16%
contributed to several
candidates in same race

Average lawver contribution  $672

Average PAC contribution $2,260
{less lawyer)

Average business
contribution $650

13% 2%

s807 - 8318
$4,711 . 4760
$831 . .. 8351

3%

5499
$1,569

$147

a Includes contributions from individual lawyers or law firms asscciated with the category. PAC contributions linked to a law firm ar

lawvyer are included in these categories.
b May not add to 100% due to rounding.

SOURCE: PAR analysis of candidate reports filed with the Supervisory Committee on Campaign Finance Disclosure.




totaling $8.900 from members of one
firm, in another, $20,934 from four
members of one firn.

While contributions from members
of the same law firm could increase a
firm's impact, this study found only
five instances in the four selected
races in which the total contributed by
one [irm’s members exceeded the
limit on individual contributions set in
the campaign finance faw.

Trial Lawyer Involvement

A contribution was categorized as
“trial lawyer™ if the lawyer or law
firm: (i) listed or advertised per-
sonal injury as a practice specialty,
(2) was involved in the Louisiana
Trial
(3) contributed to the Lawvers for
Louisiana PAC.

Lawyers Association, and/or

In the four races, about half of
the lawyers confributing were trial
lawyers, yel they gave 063% of
the total amount contributed by all
lawyers. Trial lawyers provided an
average of 40% of the total con-
tributions to all candidates from all
elections,

{See

sources in  the four
ranging from 15% o 62%.

Table 6.)

Table 7

Contributor Data for Winning Candidates
in Selected Louisiana Judicial Election Races

(90%) -

a Includes centributions from individual lawyers or law firms associated with the category. PAC contributions linked to a law firm ar

lawyer are inciuded in these categorias.
b May not add to 100% due to rounding.
SQURCE: PAR analysis of candidate reports filed with the Supervisory Cammittee on Campaign Finance Disclosure.




Business, Medical Profession
and Other Contributions

Identifiable contributions from
non-lawyer PACs, business, and the
medical profession combined ranged
from 14% te 30% of the funding (less
loans) for all candidates in the four
races. {See Table 6.) However, some
of these calegories may be understat-
ed due to the lack of accupation infor-
mation on campatgn finance reports.

The general public—those not
tdentified as special interest con-
tributors—play a very limited role
judicial campaigns.
Since campaign financing plays an
importat role in judicial selection,
this also results in the general public
playing a reduced role in choosing

in  [financing

their judees.

Group Effect
Special interest  groups  can
maximize their influence in judicial
elections by specific
candidates.

targeting

For example, although all candi-
dates in the four selected
received some level of support from
frial lawyers, one candidate in each
race received stronger support than

races

their challengers, averaging 62% of
the total trial lawyer contributions in
each race.

In three of the four ruces, the
candidate
strongest trial lawyer support. In the
other race, the 1994 2nd District
Supreme Court race which was

winning received the

labeled as a “Trial Lawyer versus
Business™ election, the winner
received 78% of the total con-
tributions from business, the medical
community, and PACs but only 9% of
the total trial lawyer contributions for

this election.

Campaign Contributions and Judicial Impartiality

PAR did not attempt to determine
whether campaign funding might
have an tmpact on judicial rulings and
found no definitive research in other
states that established a relationship.
However, even the perception that
such a relationship exists can itself
undermine public confidence in the
judiciary.

The major role lawyers play in
funding judicial elections raises
several concerns. One is that in an
action before him, a judge might tend
to favor the fawyer who contributed to
his cammpaign over one who did not.
Even the perception that this could
happen is a problem.

Another concern is that, if lawyers’
contributions control the selection of
most judges, the resulting judiciary
might tend to favor plaintiffs in suits
against businesses or governmental
defendants who were not major
coniributors. The recent strong com-
petition among these groups in some
judicial elections could create the
impression that justice is for sale.

Various proposals  have been
suggested o reduce the actual or
perceived influence ol money in
judicial races. These proposals have
included limiting spending on
campaigns, prohibiting contributions
from lawyers, recusal of judges from
cases due to campaign contributions,
public disclosure of campaign contri-
butions connected to a specific legal
proceeding, and shielding judges from
knowledge of cuampaign contribu-
tions, These proposals are either
unworkable or involve tradeoffs.
There are no foolproof options for
reducing the impact, or the perceived
impact, of campaign contributions on
the judiciary.

judge’s

Spending Limits

Attempts in other states to limit
campaign spending have genecrally
been ruled unconstitutional. The U. S.
Supreme Couwrt has ruled that spend-
ing limits may be tied to voluntary
participation in a publicly supported
campaign finance program (such as
the Presidential Election Fund on fed-
eral income tax returns), but participa-
tion cannot be required. In 1993, only
seven ol the 23 states with public
financing also included voluntary
spending limits.

Ban Lawyer
Contributions

A bill to prohibit Tawyers from con-
tributing to judicial campaigns passed
the Legislature in 1995, bul was
vetoed by the governor. He argued it
would surrender our judicial system
to insurance companies, chemical
companies, and other business
interests. Prohibiting contributions by
one of several special interest groups
raises the issue of what criteria deter-
mines whether a group’s influence on
the courts is appropriate, The consti-
{utionality of such a ban would almost
certainly be challenged on First
Amendment grounds.

Required Recusal
or Public Disclosure

Judges could be required to recuse
themselves from cases involving a
campaign contributor. A related
approach would be to require writlen
disclosure of campaign contributions
from all possible participants in a case
to the judge assigned. Both of these
approaches could help dispel the per-
ception that contributions influence a
rulings. However, these



could

requirements
court’s operations. Just raising the
issue could increase the length of
trials, the incidence of appeals. and
ultimately the workload of the courts.

hamper the

Remove Judge
From Fund-Raising

Requiring judicial candidates to
completely divarce themseives from

direct knowledge of their campaign
contributions has been proposed.
FEffective July 8. 1990, the Louisiana
Code of Judicial Conduct was revised
to prohibit judges or judicial candi-
dates from personally soliciting or
accepling campaign contributions.
However, a candidate’s campaign
committee could solicit and accept
campaizn contributions on his behalf.

While this new approach might
help avoid perceplions of bias, it may
also make it difficult to hold candi-
dates accountable for fund-raising
improprieties. A claim of ignorance is
probably a valid defense, but it is
the candidate would be

doubtful

unaware of who his contributors were.

States use Tour primary methods (o
initially select judges: gubernatorial
appointment, gubernatorial appoint-
ment through merit selection, general
election by the public, and election or
appointment by the state legislature.
Of these four. the primary “reform”™
movement in judicial selection has
been  gubernatorial  appointment
through merit selection.

Merit Selection:
An Alternative to
Judicial Elections

Currently, 14 states use merit selec-
tion to pick trial and appellate court
judges. In addition. six stales use a
mixed system of elections and merit
selection. If gubernatorial appoint-
ment with and without merit selection
are combined, nearly half of the stales
appoint appellate court judges while
more than a third appoint irial court
judges. (See Figures 2 and 3.)

“Merit selection™ is a method of
appointing judges and is the primary
alternative to elections. The predomi-
nasnt model used for merit sefection is
the “*Missourli Nonpartisan Court
Plan.”

The “Missouri Nonpartisan Court
Plan™ has three major elements:
(1) the use of nominating commis-
sions, composcd of lawyers and

non-lawyers, that screen candidates
when a vacancy oceurs and nominate
three candidates {or each position;
(2) requiring the governor o appoint
the judge from the list submitted
by the nominating commission: and
(3) requiring the appointee to stand
for an unopposed retention election at
the lirst general election afler the first

year in office und prior to the end of

each subsequent tern.

History of
Merit Selection

Prior to 1845, all states appointed
their judges. However, [rom 1846 o
1912, the new states adopted an elec-
tion process, and several older states
began electing judges as well.

A Louisianian, Walker B. Spencer,
is credited with first proposing in
1921 a merit selection plan that
included all of the basic elements that
eventually  evolved into  the
*“Nonpartisan Court Plan™ adopted by
the American Bar Association in
1937. Better known as the “Missouri
Nonpartisan Court Plan.” it was first
adopted by that state in 1940. This
plan became the mode!l for other
merit

states as  they switched (o

selection. (See Figure 2.}

Proposals for Merit
Selection in Louisiana

The  Louisiana  State  Bar
Associalion proposed a plan to
appoint judges for inclusion in the
1921 Constitution, but it was rejected
in favor of election. Merit selection
was again considered and rejected for
the 1974 Constitution.

In 1986, the first of two suits
was brought by African-Americans
challenging the state’s parish-wide,
at-large judicial election process.
Merit selection was again considered
as an option; however, the suil was
resalved by creating several minority
subdistricts to increase black repre-
sentation on the bench. In 1996, a
lawsuit challenging the creation of the
subdistricts was filed and is yet to be
resolved.

In 1990, the Legislature considered
a proposed constitutional amendment
that would have permilted merit
selection. The bill fell far short of the
70 votes required for passage of a
constitutional amendment and failed
by a voie of 40 for and 49 against in
the House. In 1995, another constitu-
tional amendment failed in the House
by a vote of 51 for to 45 against.

The merit selection plan proposed
for Louisiana in 1995 closely fol-
lowed the “Missouri Nonpariisan



Court Plan.” The bill called for five

_15-member nominating commissions,
one for each appeal court circuit.
These commissions would have made
nominations to fill all judgeships from
city court 1o appeal court within that
circuil. A separale commission with
{hree members (one lawyer and two
non-lawyers) from each area commis-
sion would have made supreme court
nominations.

Each area commission would have
included nine non-lawyers elected by
a majority of the fegislators whose
districts overlap the circuit court. Six
members would have been lawyers
elected by the Louisiana Bar
Assoctation. All members would have
been residents of the area and would
have been prohibited from holding
public office or employment or being
a member of any political committee
of a party or faction.

The proposal also would have
required cach commission to substan-
tially reflect the gender and racial
characteristics of its jurisdiction’s
population.

For each vacancy. a commission
would have had 60 days to select and
forward three names to the governor,
who would have had 30 days to
appeint one judge from the nominces.
After 18 months in office. appointed
judges would have stood for uncon-
tested retention elections at the next
congressional election. A simple
majority of the voters would have
decided whether to retain or remove
the judge.

Key Issues in the
Merit Selection Debate

There are strong pasitions on hoth
sides of the merit selection debate.
Proponents argue that it would reduce
politics in the judiciary. help recruit
more highly qualified lawyers to the
bench, and eliminate the influence of
campaign contributions. Opponents

Figure 2
History of the Judicial Selection Process
in the Fifty States
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(1) Appellate Court category includes data indicating the initial selection
pracess for the state’s equivalent of a Supreme Court and Court of Appeal.
(Where a siate's method for selecting judges at these two levels differed, the
method used for the supreme court was included.) The Trial Court category
included data indicating the initial selection process for judges in the state's
equivalent to a district court level.

(2) Elections refer to a partisan or non-partisan election selection process for
judges. Legislature refers to appointment or election of judges by the state
legislature.

SOURCE: The Council of State Governments, The Book of the States, various

editions.




claim it would eliminate the rights of
citizens to vote and select their
judges. limit public accountability of
judges, limit the ability of minorities
and women to become judges. and
allow pofitics and special interests o
control the selection process.

Political and Special Interest
Control. Under merit selection, spe-
cial interests would no  longer
have the direct means—campaign
funding—to influence the selection

process but still might exert more
subtle pressures. Restrictions on
nominating board membership could
limit the influences of party politics
and special interests, but probably
not remove them entirely. The method
of appointing members could help
balance interests.

The nominating process in merit
selection involves a screening of
candidates” qualifications, experi-
ence, character, ability and judicial

Figure 3
Judicial Selection Process in the Fifty States
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temperament. The process is designed
to select a person with the qualities to
be an effective judge rather than an
effective politician.

Political visibility and connections
might still help draw attention to a
candidate, but requiring the nominat-
ing commission to operate under
written guidelines governing its selec-
tion process and candidate criteria
could help reduce political influences
and emphasize qualifications and
experience. Model procedures have
been outlined by the American
Iudicature Sociely in its Handbook

Jor Judicial Neminating Commis-

sioners. The handbook specifies an
application and recruitment process
that includes a
announcement of vacancies, use of a

general media
standardized application question-
naire, and suggestions on how to
recruit applicants.

Judges and Representative
Democracy. Judges are meant to be
non-political officers who render
decisions based strictly on the law and
the merits of a case. A selection
system that considers judges to be
representatives of a particular con-
stituency is at odds with the notion of
judicial impartiality even if the judges
do not consider themselves as serving
in a representative role, Some argue
that the only constituency a judge
should have is justice itself,

Recruiting Quality Judges. The
purpose of merit selection is to seat
judges on the basis of professional
rather than political qualifications.
The gualities of a good pelitician may
differ from those of a good judge.
Merit selection might also encourage
qualified lawyers, who would other-
wise avoid the political arena, to seek
positions.



Currently, one must only have been
‘a member of “the bar” for five years
and meet the residence requirement to
run for judge. Under merit selection,
other more relevant factors beyond
the minimum qualifications could be
considered such as those recom-
mended by the American Judicature
Society in Table 8. A judicial
nominating commission in a merit
selection process generally has more
access than the public to the informa-
tion needed to adequately judge the
qualifications of judicial candidates.

In states with a merit selection
system there is a high level of compe-
tition for judgeships. In Utah, for
example, in 1995 there were 327
applicants for 13 trial court vacancies.
Likewise, there were 343 applicants
for 6 vacancies in Arizona. and 255
applicants for 11 vacancies in lowa.
At the appellate court level, 40
applicants competed for one vacancy
in Oklahoma, 79 applicants for 3
vacancies In  Kansas, and 39
applicants for 3 vacancies in Arizona.

By contrast, from 1990 to 1994 in
Louisiana, 61% of all judicial primary
elections were uncontested, and of the
contested races, 55% had only two
candidates.

Eliminating Influence of
Campaign Contributions. The
least controversial claim for merit
selection is that it would eliminate
problems associated with the financ-
ing of election campaigns in the initial
selection of judges. Uncontested
retention elections would likely
involve minimal campaign spending
by an incumbent in most cases.

Right to Vote for Judges. Merit
selection eliminates the voters’ ability
to initially select a judge but allows
them to vote on whether to retain or
remove a judge alter every term. In
practice, the current Louisiana elec-
tion process gives voters the opportu-
nity to initially select judges about
three out of four times (i.e., in con-
tested elections), but  denies them

Table 8
American Judicature Society Criteria for
Evaluating Qualifications of Judicial Candidates

SOURCE:
Commissioners.

American Judicature Society,

Handbook for Judicial Nominating

an opportunity to vote on retaining
judges in a majority of the cases.
Voters who believe strongly that
they have a right to elect judges as a
democratic principle may not easily
be swayed by the merit selection
arguments. This is one of the more
subjective issues in the debate.

Minorities and Women on the
Bench. The potential impact of merit
selection on the racial and gender
composition of the judiciary has been
argued. Some believe that the election
process provides greater access for
minorities to judgeships. The recently
created minority subdistricts for sev-
eral courts resulted in the election ol
several new minority judges. Out of
263 judges at the district court or
higher level in Louisiana in 1995, 28
(11%) were minority males, 12 {5%)
were minority Temales, and 23 (9%)
were white females.

Data from the American Judicature
Society indicates that, nationally,
African-American and women appel-
late judges were more likely to be
appointed than elected initially to the
bench. Of the 227 women nationwide
serving as appellate court judges in
January, 1996, 33% were chosen by
gubernatorial appointment by merit
selection, 23% were appointed by the
governor, and 29% were elected to the
bench. For the 81 African-American
appellate court judges in January,
1996, 34% were chosen by gubernato-
rial appointment by meril selection,
25% were appointed by the governor,
and 23% were selected by clections.

Louisiana has increased minority
representation on the bench by the
creation of minority subdistricts.
These subdistricts were not created
for supreme court districts, but the
consent decree did establish a minori-
ty seat on the Supreme Court. In gen-
eral, election districts for non-judicial
office which were drawn on the basis
of race have been found to be uncon-



stitutional in several federal court
cases, including a Louisiana congres-
sional district. It is unclear whether

these rulings will have a fFuture
impact on the existence of these
minority subdistricts for judicial
clections. The subdistricts are cur-
rently being challenged in the courts.

Proponents of merit selection
argue that minority and female repre-
sentation might even be increased if
nominating commissions reflect pop-
ulation characteristics and existing
districts are retained for selection and
retention election purposes. Voters in
minority-controlled districts could
use retention elections to assure that
minority appointments were made.

Other Judicial
Selection Methads

Several alternatives to both the
election method and basic merit
selection plan are discussed below.

In Connecticut, South Carolina,
and Virginia, the legislature elects or
appoints judges. This eliminates the
direct influence of campaign contri-
butions. However, contributions fo
individual legislators could play an
indirect role in judicial selection.

In Hlinois and Montana, judges are
selected initially by contested parti-
san elections. Once selected, judges
run for subsequent terms in uncon-
tested retention elections.  This
reduces the potential influence of
campatgn monecy by having only one
contested election. This method
resembles the current practice in
Louisiana since the majority of elec-
tions with incumbents are already
uncontested, but it is different in that
it requires voter approval in the
uncontested retention elections.

Several states use a mixed system
that combhines elective and appointed
methods. Typically, elections are used
to sclect trial court judges and merit
selection to select appellate court
judges. This mixed system eliminates
the problems of campaign finance
from the more expensive judicial
campaigns,

New Mexico selects judges initial-
ly by a merit system. At the next gen-

eral election after appointment,

judges run for full terms in contested ._.

elections. If the appointed judge wins,
subsequent elections are uncontested
retention elections, This method gives
volers more choice than under pure
merit selection and provides a check
on the nominating system. However,
the problems of campaign finance
remain and less qualified candidates
could have access to the judiciary.

Louisiana’s method of selecting
judges often results in costly political
campaigns largely funded by special
interest groups (including lawyers
who practice before those judges). the
accumulation of campaign debts that
remain to be paid after the election,
and many judges refaining or even
initially winning seats without direct
voler approval. Whether these condi-
tions have had an influence on judi-
cial rulings or on the quality of the
judiciary is difficult to assess. Bui
there is a perception that this is the
case, and that is a problem.

There are no viable options (o
totally eliminate the problems of
campaign  finance in  judicial
elections. The best alternative is (o
eliminate contested elections alto-
gether by adopting a merit sclection
plan for selecting judges. At a
minimum, merit selection should be
used to select judges at the court of
appeal and supreme court levels,
because these races tend to be more
expensive, and public awareness of
the candidates is more restricted
because they are elected on a regional
instead of local basis.

The following are four sets of PAR
recommendations to: (1) implement a
merit selection method applying to all
judges. (2) outline a modified method
if Louisiana decides to apply merit

selection only to judges at the
supreme court and court of appeal
levels, (3) improve the cusrent elec-

tion process, and (4} make changes in
the campaign finance law that should
be made regardless of which judicial
selection method is used.
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