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Currently, the state constitution

requires that all judges be elected.
When elections are uncontested, the
candidate is declared the winner
without ever appearing on the ballot.

A 1996 PAR study examined all
Lowsiana judicial elections at the
district court fevel and above from
1990 to 1994. PAR has updated that
study to include judicial elections
held in 1995 and 1996 (see special
section beginning on page 3 of this
report), and the data confirms the
original findings that, under the cur-
rent system:

B The majority of state judges
take office without direct voter
approval.

E Judicial incumbents are rarely
challenged or defeated in state elec-
tions.

B8 The majorily of contested elec-
tions in Louisiana arc won by the
candidate who spends the most
moriey.

8 Judges often end elections with
large campaign debts.

To solve these problems. PAR rec-
ommended that Louisiana adopt a
merit selection and retention etection
system Tor all judges, incorporating

the basic elements of the “Missouri
Plan.”

The issue of merit selection ver-
sus election of judges was debated as
far back as the Constitutional
Convention of 1921 and again when
the 1974 Constitution was being
written. The election method for
selecting judges was adopted in both
instances. Bills to move to merit
selection have been regularly debai-
ed in the Legislature since 1990. In
1995, a proposed constituiional
amendment to implement merit
selection received a majority vote in
the house, but failed to get the two-
thirds vote needed for passage.

Merit selection is a method of
appointing judges used by 20 states
to select all or some of their judges.
The method was first proposed by
Louisianian Walker B. Spencer in
1921. The predominant model used
for merit selection is the “Missouri
Plan” which includes:

B The use of nominating comimis-
sions. composed of lawyers and non-
lawyers, to screen candidates when a
vacancy occurs and nominate three
candidates for each position;

Requiring the governor to

appoint one from the list submitted
by the nominating commission; and

B Requiring an appointee to stand
for an unopposed retention election
at the first general election alter the
first year in office and prior to the
end of each subsequent term.

Proposed Legislation

HB 21 would essentially remove
the method of selecting judges from
the Constitution and allow the
Legislature (o set the method by
statute (with a two-thirds vote).

58 208 and HB 213 would consti-
tutionally require merit selection for
all judges. HB 215 would constitu-
tionally require merit selection for
supreme court and court of appeal

judges only.




All three hills would require a
judicial nominating commission to
submit three persons for each vacan-
cy or newly created judgeship and
the governor would select one of
these nominees. After 18 months of

service, the judge would be subject
to a retention election held at the
next congressional primary election.
I retained by a majority vote, the
judge would serve for a full term as
specified by the constitution or by

Tabie 1

faw. If the judge failed to receive a
majority of the vote, the position
would become vacant and the nomi-
nation and appointment process
would be repeated. The defeated
judge could not be renominated to

Judicial Nominating Commission(s) Proposals
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All All courts of appeal All All
only
Governor from [ist Governar from list | Governor from list | Governor from list
of 3 nomineses of 3 nominees of 3 nominees of 3 nominees
Judicial Judicial Judicial Judicial Judicial
Nominating Nominating Nominating Nominating Nominating
Commissien Commission Commission Commission Commission
1 supreme court 1 supreme court 1 supreme couri 1 supreme court
commission and 1 commission and 1 commission and 1 commission and 1 1 statewide
commission for commission for commission for commission for S
commission

each court-of
appeal

each court of
appeal

sach court of
appeal

each court of
appeal

15 (1 lawyer and 2
non-lawyers from
each court of
appeal nominating
commission}

15 (1 lawyer and 2
non-lawyers from
each court of
appeal nominating
commission)

15 {1 lawyer and 2
non-lawyers from
each court of
appeal nominating
commission)

15 (1 lawyer and 2
non-lawyers from
each court of
appeal nominating
commission}

21 {10 lawyers
and 11 non-
lawyers from 7
congressional
districts)

maximum of 10 (3
lawyers and 5
non-lawyers
resident in court of
appeal district plus
1 retired judge)

15 (6 lawyers and
9 non-lawyers
resident in court of
appeal district)

15 (6 lawyers and
9 non-lawyers
resident in court of
appeal district)

15 (6 lawyers and
9 non-lawyers
resident in court of
appeal district)

21 {10 lawyers
and 11 non-
lawyers from 7
congressional
districts)

La. Bar Assoc.
(Jawyer members),
Legislature (non-
lawyer members),
and Judicial
Council of
Supreme Court
{retired judge)

La. Bar Assoc,
(lawyer members),
Legislature {non-
lawyer members)

La. Bar Assoc.
(fawyer members},
l.egislature {non-
lawyer members}

La. Bar Assoc.
(lawyer members},
Legislature {non-
lawyer members}

l.a. Board of
Ethics (3 lawyers/4
non-lawyers),
Legislature (3
lawyers/4 non-
lawyers),
President of 7
private colleges (4
lawyers/3 non-
lawyers)

1 five year term

No more than 10
years

No more than 10
years

No more than 10
years

No more than 2
terms or 8 years

NOTE: If merit selection is adopted to select judges only at the court of appeal and supreme court levels, PAR's study recommended
that a single statewide judicial nominating commission be used composed of one lawyer and two non-lawyers from each court of appeal

district and one retired judge.



the same position. A retention elec-
tion would be required for judges
who applied for a subsequent term.
Four bills have been filed as com-
panion legislation to the three pro-
posed constitutional amendments.
HB 214, HB 216 and SB 206 each
proposes several appellate (regional)
nominating commissions for judges
on courts of appeal and below (as
applicable) and one statewide com-
mission for supreme court justices.
SB 207 would create a single state-
wide judicial nominating commis-
sion for all judges. (See Table 1.)

Comment

HB 21 would give the Legislature
a great deal of discretion, even allow-
ing the Legislature to make itself the
appointing authority for judges.
Voters would have no say in choos-
ing the manner of judicial selection.
Of course, the selection method that
is proposed under this process would
still be subject to gubernatorial veto.
No companion legislation was
offered to implement this proposed
constitutional amendment.

SB 208, HB 213 and HB 215
include the basic tenets of the
“Missouri Plan” of merit selection
and retention elections and are simi-
lar to PAR’s recommended plan. The

bills differ from the PAR plan in
specifying a minimum 18-month
period in office before the retention
election and calling for retention
elections at congressional primary
elections. This could allow a judge to
be in office more than three years
before a retention election is held.
The PAR plan would require a reten-
tion election within two years of the
appointment,

HB 215 would only apply merit
selection to supreme court and court
of appeal judges. This is an alterna-
tive PAR recommended as a first step
toward merit selection because these
races involve the most expensive
campaigns. PAR found that in 193
contested elections held during the
period 1990-1996, the average win-
ning candidate for the supreme court
spent more than $409,000, court of
appeal more than $178,000, and dis-
trict court more than $85.000.

As shown in Table 1, the four bills
establishing judicial nominating
commission(s) are very similar and
generally agree with PAR’s recom-
mended plan. The proposed legisla-
tion generally achieves the objective
of the "Missowri Plan” to establish
independent, bi-partisan nominating
commissions by providing that no
one group or individual is allowed to
control the selection process for

commissioners. The governor, who
finally appoints the judge, has no
direct input into the composition of
the commissions. This introduces a
form of checks and balances into the
Process.

To further safeguard the process,
the four bills would prohibit judicial
nominating commission members
from serving in a judicial office
while on a commission. The bills
would also prohibit ex-commission
members from being nominated for a
judgeship by their former commis-
sion for three years. In addition, the
bills would prohibit commission
members from serving in an elective
office, appointive office, or a position
of employment with federal, state or
local government. Members of any
national, state, or local political com-
mitiee of a political party or faction
face the same restrictions.

HB 214, HB 216 and SB 206
inclade a regional approach for
selecting judges below the supreme
court level. PAR recommended this
approach because commission mem-
bers are more likely to know the
qualifications and reputations of
local candidates in determining who
is best qualified for the position.
Local commissioners would also
have better access to information
about prospective candidates.

PAR published a study in 1996
that examined judicial elections from
1990 through 1994. This study was
updated by including all judicial
elections held in 1995 and 1996.
During 1995 and 1996, the majority
of judicial elections were held during
the September 1996 primary, where
210 distriet court judicial positions

were slated for election. This election
included every district court judge
except for two Orleans Parish
Juvenile Court judges, two supreme
court seats, and five court of appeal
seats. In 1995, special elections for
two court of appeal positions and 10
district court positions were held.
The analysis of the elections held

in 1995 and 1996 confirmed the find-
ings of PAR’s earlier study. The
majority of state judges win election
without direct voter approval. For the
elections conducted in September
1996, 70% of the elections involved
an uncontested race in which the
winner’s name did not appear on the
ballot. This included I3 elections in



which non-incumbent judges won an
initial term without any voter input.

Overall, from 1990 to 1996;

B The majority of siate judges
won election without direct voter
approval. For this period, 63% of
judicial elections in Louisiana were
uncontested elections that did not
appear on the ballot. (See Table 2.)

& Judicial incumbents in Lounisi-
ana continued to enjoy relative
safety in their positions. Of the 164
incumbents slated for re-election in
1995 and 1996, only 16% (27) were
opposed for re-election. Overall,
from 1990 to 1996, only 17% of
judicial incumbents were opposed
for re-election and only 5% were
defeated in their re-clection at-
tempts. (See Tables 3 and 4.)

The majority of contested
elections in Louisiana were won by
the candidate who spent the most
money. The original [linding was
validated with the new data, Of the
§1 contested clections held in 1995
and 1996, 53 (65%) were won by the
candidate with the largest expendi-
tures in the election. Table 5 shows
spending levels of judicial candi-
dates for the period 1990 to 1996,

B Candidate debt continued to
be a problem in judicial elections.
Candidates in judicial elections in
1995 and 1996 finished the election
with an average outstanding debt of
$31,154. Thirteen candidates (in-
ished the election with a campaign
debt exceeding $100.000. Around
78% of the candidates incurred debt
at some point in their campaigns
with an aggregate outstanding total
of $7.088,444 as of January 1997. A
significant portion of this debt is
money leaned to the campaign per-
sonally by the candidate.

Table 2
“MOST ELECTIONS UNCONTESTED”
Louisiana Judicial Elections 1990 to 1996

% T A N e ok G i G

Uncontested 3 43 284 330

elections (33%) {65%) (63%) (63%)

Contested 6 23 164 193

eleciions (67%) (35%) (37%) (37%)
9 66 448 523

TOTAL (100%) (100%) (100%) (100%)

(1) Due o a Consent Decree, the judge of the 4th Circuit 15t District Court
of Appeal is included as a member of the Supreme Court. This election
is included in the Supreme Court statistics.

(2} Unlike the 1990-1994 data, the 1995 and 1996 data includes juvenile
courts and family courts in the district court figures.

SOURCE: PAR analysis of Louisiana Secretary of State judicial election data.

Table 3
“INCUMBENTS RARELY CHALLENGED”
Louisiana Judicial Elections 1990 to 1996

Saa

# of Enubns

seeking re-election 5 37 309 351
# of incumbents in 2 4 55 61
opposed elections® {40%) (11%) (18%) (17%)
Incumbents running

for re-election 2 2 13 17
defeated® (40%) (5%) (4%) (5%)

{1} Includes special court of appeal seat.

(2) Percentage is number of incumbenis in category divided by total number
of incumbents seeking re-election in that category.

{3) Unlike the 1990-1994 data, the 1995 and 1996 data includes juvenile
courts and family courts in the district court figures.

SOURCE: PAR analysis of Louisiana Secretary of State judicial election data.




A new finding based on the 1995
and 1996 data concerns the personal
funding by the candidates of their
campaigns, Of the tlotal receipts
received by district court candidates,
40% of those funds came from the
candidate either as a personal loan
(not including bank loans) or a per-
sonal contribution (including in-kind
contributions).  This  percentage
drops as candidates run for higher
courts, with court of appeal candi-
dates providing 28% of the receipts
and supreme court candidates 7%.

Table 4
Louisiana Judicial Eiections 1990 tc 1996

(1) Includes special court of appeal seat.

(2} May not add up to 100% due to rounding.

{(3)  Unlike the 1990-1994 data, the 1995 and 1996 data includes juvenile courls and farmily
couris in the district court figures.

SOURCE: PAR analysis of Louisiana Secretary of State judicial election data.




Tn addition to bills to change the
method of selecting judges, there are
also proposals to change the way
vacancies are filled. Currently. a
newly created judgeship or a vacan-
cy is filled by a special election
called by the governor within 12
months after the day ol the vacancy
or the judgeship was established. A
special election is not required il the
vacancy occurs within 12 months of
the end of an existing term. Interim
judges are appointed by the supreme
court to fill vacancies and new judge-
ships until the election is held.
Appointed judges are ineligible to be
a candidate at the election that
selects their successor,

Proposed Legislation

HB 217 would authorize the gov-
ernor to fill vacancies or new judge-
ships by appointment for supreme
court, court of appeal, or district,
family, or juvenile court judges. The
supreme court would retain the
responsibility for various minor
courts. The bill would require that a

special election be held within 12
months to filt the vacancy if three or
more years remain of the unexpired
or new term. The appointed judge
would be eligible to run in the elec-
tion to fill the unexpired term.

HB 718 would require the gover-
nor to fill all judicial vacancies
(except mayor’s court) by appoint-
ment with the advice and consent of
the Senate. The bill would require a
special election to fill the unexpired
term of supreme court and court of
appeal judges at the next congres-
sional election if required. Special
elections for other judges would be
required at the next scheduled dis-
trict or parish election that is more
than six months after the vacancy
occurred. HB 718 would also require
the governor to appoint from a list of
three names submitted by the parish
governing authority a person (o fill a
justice of the peace vacancy.

Comment

The 1974 constitution authorized
the supreme court to fill judicial

vacancies and removed the appoint-
ment power from the governor. It
also made appointed judges ineligi-
ble to be a candidate at the election
that selects their successor. Prior (o
this change, the governor, in effect,

selected judges by appointing
replacements who then ran for elec-
tion with the advantage of being the
incumbent.

HB 217 and HB 718 would not
only return to the old process, but
would lengthen the period that an
appointee could serve before an elec-
tion was held.

These bills would give an unfair
advantage to the appointed judge.
PAR’s analysis of judicial elections
held from 1990 to 1996 shows that
incumbent judges are rarely chal-
lenged in an election and are rarely
defeated when challenged. (See
Table 3.) Under these proposals, it is
conceivable that a governor's
appointee could serve for several
terms without ever having his or her
name appear on a ballot and could
then retire mid-term to make room
for another appointee.

Background

Louisiana legislators currently
receive an annual salary of $16,800
and a per diem of §75 for each day
the Legislature is in session and for
attending interim committee meet-
ings, approved conferences and con-
ventions. A legislator’s actual com-
pensation varies depending on the
length of the regular session, the
number of interim committee meet-
ings attended and whether special
sessions are called,

Excluding interim meetings or

special sessions, a legislator’s salary
and per diem would total $23.175 for
a full regular session (85 calendar
days in odd-numbered years} and
$20,175 for the shorter, fiscal-only
session (45 calendar days in even-
numbered years). Legislators also
receive a mileage allowance, up to
$625 in vouchered expenses Lo main-
tain a district office and up to $1,500
a4 month for one assistant or up Lo
$2,500 a month divided among two
Or more assistants.

The president of the Senate and
speaker of the House receive a

$32,000 annual salary, $10,000 in
reimbursement for expenses, the per
diem and office expenses paid other
legislators and per diem for conduct-
ing business at the capitol.

Legislative compensation was last
increased in 1980 when the annual
salary went from $12,000 to $16,800
and the per diem rose from $30 to
$75. A Special Legislative Com-
pensation Committee was created in
1994 to “examine fully” legislative
compensation needs but, according
to commiltee staff, it never met.



Proposed Legislation

HB 863 (as amended and passed
House) would raise the annual salary
of a legislator from $16.800 o
$29,500, set the per diem at the rate
allowed federal employees traveling
to Baton Rouge (currently $94), and
increase the mileage allowance. The
bill would also raise the salary of the
president of the Senate and speaker
of the House from $32,000 to
$60.000 and would require these
officers to file itemized expense
statermnents (o draw on their $10,000
expense allowances. The speakers
pro tem of the House and Senate
would, for the first time, be given a
separate salary ($42,500).

The increases would become
effective July 1, 1997, but the pro-
posal would allow a legislator to opt
not to receive thern.

HB 863 would also limit the
authority of the Joint Legislative
Committee on the Budget to fix
salaries for its own officers.

Other bills (all in committee in
their house of origin) to increase
compensation would tie the per diem
to the federal rate. Tn addition 10 rais-
ing the per diem, HB 862 would
increase mileage and raise the office
expense allowance to $825 a month;
HB 861 would raise the annual salary
to $34,000; and HB 864 would raise
the annual salary 1o $40,000.

Comment

Legislators have nol received a
pay increase in 17 years and over that
time inflation has eroded their com-
pensation. It would take about
$45,000 in 1997 dollars (o give legis-
lators the same purchasing power as
their pay of $23.175 in 1980.
However, even before the 43% pay
hike in 1980, Louisiana led the South
and ranked among the top 10 states
nationally in legislators’ pay. Today
Louisiana ranks in the middle of the

Annual

Salary
Alabama $27,360
Arkansas 12,500
Florida 24,180
Georgia 11,125
Kentucky $100/day
Louisiana 16,800
Mississippi 10,000
North Caralina 13,851
South Carolina 10,400
Tennessee 16,500
Texas 7,200
Virginia 18,000
Waest Virginia 15,000
South Average $14,309

HB 863 (Proposed) $29,500

{Two-Year Average* *)
Average

Annual Average
Per Session Annual
Diem Length Compensation
$10 30 L $27,660
82 45 C* 16,149
a3 60 C 27,180
59 40 L 13,4858
74 30 L* 5,244
75 656 C 21,675
83 108 C 17,470
104 73 L 21,491
83 66 L 15,878
90 44 L 20,460
95 70 C* 13,850
93 50 C 22,6560
85 60 C 20,100
$74 57 $18,7156
$94 65 $35,610

states and is above average for the
South.

Legislative pay is difficull to com-
pare among states because of varying

per diem and expense allowance
policies and different session lengths.
Of the 13 southern states, three meet
only every other year and several,
including Louisiana, alternate short
and long sessions. PAR has estimated
the average annual legislative pay a
legislator could expect in each of the
southern states. (See Table 6.) A two-
year average is used to better com-
pare states with biennial or alternat-
ing-length sessions.

Louisiana’s average annual leg-

islative compensation currently ranks
fourth highest in the South and 16%
above the southern average. HB 836
would provide basic compensation of
$37.490 ($29.500 salary + $7,990 in
per diem) for an 83-day session,
$33,730 for a 45-day session, and a
two-year average of $35,610. This
would make Louisiana legislators the
highest paid in the South. The pro-
posed pay would be nearly double
the southern state average of
$18,715,

Some argue that higher pay is jus-
tified because legislative service is
more than just a part-time job (some
claim it is full-time) and because
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ordinary citizens cannot otherwise
afford to serve.

Others argue that legislators knew
the pay when they ran and that a per-
son who would rely on legislative
pay for a Hving would likely find it
difficult to raise the money needed to
run in the first place.

The important question is whether
Louisiana wants a citizen legislature
or a professional legislature.
Louisiana voters demonstrated their
preference for a “citizen’” legislature

by voting lor a three-term limit, an
end to the retirement plan for legisla-
tors and a shorter, limited fscal ses-
sion.

Most Louistanians apparently do
not want to be represented by a pro-
fessional politician. They prefer
someone with a stake in their com-
munity who considers being a legis-
lator a public service rather than a

jah.

Louisiana’s present $16,800 annu-
al legislative salary alone exceeds

that of nine other southern states and
appears adeqguate for a part-time job.
However, the $75 per diem lags
behind those of most southern states.
Tieing the per diem to the figure used
for federal employees is a reasonable
approach and would allow it to keep
up with changing costs.

Nationally, most states provide &
flat-rate unvouchered per diem for
living expenses, but in 19 others non-
commuting legislators get a reduced
per diem or none at all.
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